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EDITORIAL 


Human rights trump all 
actions of the government 
whether it is in a liberal 
democracy or in a state 
where socialist policies are 
upheld. Human rights are 
universal, inalienable and 
must be respected irre 
spective of the style of gov 
emance. All human beings 
are born free but governments tend to take away 
the rights of people in subtle ways. Most people 
are not aware of the rights and remedies available 
in a country within the existing framework of the 
constitution. We had an interview with Prof. Kent 
Roach, Professor of Law at the Faculty of Law 
University of Toronto on his latest book Remedies 
for Human Rights Violations published by the 
Cambridge University Press. The book covers a 
multitude of challenges faced by Canadians. The 
book can very well serve as a quick reference or a 
guide book on past precedents on remedies for 
human rights violations. Prof. Roach has delved 
into comparative law as well. The book is a useful 
guide for practitioners of Human Rights Law. 
We also reproduce a speech delivered by Hon. 
Helen McEntee, the Minister of Justice in Ireland 
on the Judicial Appointments Bill, a novel 
procedure adopted in the Republic of Ireland. The 
bill covers a wide gamut of procedure on judicial 
appointments. Minister McEntee has articulated 
the salient features of the Judicial Appointments 
sill in her speech. 
We spoke to Emeritus Professor David S Bell of 
Leeds University who is the author of the 
‘Presidential Power in Fifth Republic of France’ 
and many other books on the workings of the 
French Constitution. He is an expert on political 
parties on the political extremes, the extreme left, 
western socialist and party competition. Prof. Bell 
has given his perspective on the dynamics of the 
Constitution of France. 





We decided to pay a tribute to the late Dr. Anthony 
Roberts QC, CBE who had the honor of being the 
first person of African ancestry to have been 
appointed a QC in England and Wales. He was 
also appointed by the British Government to serve 
as a High Court Judge of the Supreme Courts of 
the British Virgin Islands, and Anguilla, British 
West Indies in 1992. The Anglo-American legal 
tradition is so diverse, its value is immeasurable. 
People of the former British Empire had 
contributed vastly to the advancement of English 
legal concepts and principles. The cases brought 
before the Privy Council are still being referred to. 
The intellectual contribution comes from the legal 
practitioners from African Caribbean, Australian, 
New Zealand and from the Indian sub-continent. 
The diversity of India is so vast — the crown jewel 
of the British Empire — the law books authored and 
produced in India are a strong testimony to that 
effect. The South African legal tradition - though 
coupled with Roman-Dutch law and the 
supremacy of constitutionalism - is also nurturing 
the English legal principles. 


Srinath Fernando, 
LLM (UK), LLM (Colombo) 
Editor-In-Chief / Publisher 
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Abdel Fattah Saeed Hussein Khalil Antonio Guterres, 
el-Sisi, President of Egypt UN Secretary-General 


Should UNCTAD make an initiative to draft an international convention to regulate the Suez Canal 
operation in collaboration with the Government of Egypt? 


"The strategic importance of Suez Canal has resurfaced in the aftermath of the accident involving the mega container carrier Ever Given. The accident 
blocked billions of dollars’ worth of cargo from crossing one of the busiest marine waterways, the free passage through which, has a significant global poltti- 
cal impact. Though sovereignty of Suez Canal rests with Egypt, its importance goes beyond the sovereignty of Egypt and the operation of Suez Canal must 
therefore be governed by a UN supervised international convention. We believe that United Nations Conference on Trade and Development - UNCTAD 
must look into crafting a standard operating procedure and an international convention on the mechanism for handling navigation operations, accidents, sal- 
vage, insurance and legal procedure arising out of all issues of shipping and maritime affairs within the realm of Suez Canal under the supervision of 
UNCTAD, Since this is a matter that concerns the Government of Egypt, UNCTAD must initiate diplomatic discussions with the Government of Egypt im- 

mediately. This would also benefit Egypt tremendously as it gives greater transparency and a diplomatic milestone in Egypt's history." Srinath Fernando 


Editor /Publisher, The Anglo-American Lawyer Magazine Vol.1. No.5 May 2022 





A Tribute to late Dr. John Anthony Roberts QC, CBE 


Dr John Anthony Roberts QC CBE, born in Sierra 
Leone on 17th May 1928 and died at the age of 88 in 
2016. The St. Kitts and Nevis Observer reports that 
he had a keen interest in music and equally good at 
singing. He had been passionate about helping 
people, a true humanist. He was the first person from 
African ancestry to have been appointed by the 
British Government to serve as High Court Judge of 
the Supreme Courts of the British Virgin Islands, and 
Anguilla, British West Indies in 1992. He was also 
the first African to have been credited with a QC in 
England and Wales. An honor he surely must have 
cherished having moved with the big wigs of the 
legal professionals and members of judiciary from 
the predominantly white community. More than the 
color of the person what matters most is his 
contribution to legal scholarship and practice and his 
sense of humanity. 

He has had his practice at the Chambers at 2 Stone 
Buildings in an ambience representative of a mixed 
and diverse community from Asian, white and 
African and Caribbean members, the St. Kitts and 
Nevis Observe reports. Upon his arrival in the UK, he 
had served as a Civil Servant and read law at the Inns 
of Court School of Law. He was called to the Bar 
(Gray’s Inn) in 1969, becoming a Master of the 
Bench in 1996. Yet another feather in his cap. The 
Inner Temple had featured Dr. Roberts in their 
publication titled Celebrating the Black History at the 
Inns of Court. Late Dr. Roberts had also been called 
to bar by other countries perhaps in recognition of his 
service to the legal profession and the advancement 
of the English law practice. The STKN Observer 
reports that he had been called to Bar in Jamaica, 
Sierra Leone, Trinidad & Tobago, Bahamas, St Kitts 
& Nevis, Antigua, Barbados, Bermuda, Anguilla and 
Grenada. A researcher would find a gold mine of 
information from the board minutes of the Bar 
Councils of these countries. He had lectured on 
Advocacy at the Inns of Court School of Law in 
London and this indeed is a very special skill. The 
experience that he had shared with his students might 
not have been produced in literature, it is the lost 
knowledge of such a distinguished person and 
Advocacy being the 


most treasured skill much sought after by legal practi- 
tioners. The STKN Observer report says that “Dr 
Roberts jocularly remarked at a special event held in 
his honour at the House of Commons in 2007 that at 
one point there were more white staff than ethnic on 
his team’ this an area for a Researcher to prepare a 
documentation on his activities for the posterity. The 
British Parliamentary records could throw more light 
on this event as to the thrust of his speech, who had 
been invited at this event, views of other speakers, 
and so on and so forth. 

We urge the academic community and legal practi- 
tioners, especially those from the African community 
in the UK to compile a volume of documents, speech- 
es, oral history, details of any leading cases he had 
defended and any other records of his legal work. 
This would be of immense benefit to the An- 
glo-American legal scholarship to which this Maga 
zine is deeply committed. We record herewith some 
web links which provide further information about 
the work done by late Dr. Roberts QC. His family 
would be of great help to any researcher to access his 
records to fill the gap on information which may not 
be otherwise available in public domain. 


https://www.atalianservest.co.uk/dr-john-antho- 
ny-roberts, 


https://www.blackhistorymonth.org.uk/article/sec- 
tion/bhm-firsts/dr-john-anthony-roberts-qc/, 


https://www.innertemplelibrary.org.uk/wp-con- 
tent/uploads/2021/10/BHM2018-pamplet-1.pdf 


https://www.thestkittsnevisobserver.com/legal-mav- 
erick-dr-john-anthony-roberts-qc-cbe-died/ 
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Hon, Helen McEntee, Minister of Justice of the Republic of Ireland 
on the Judicial Appointments 





28 April 2022 


Speech by the Hon. Helen McEntee Minister of Justice of the Republic of Ireland on the Judicial Appointments 
Commission Bill 2022 , 

A Cheann Comhairle, I am delighted to be here with you today to open the debate and the deliberations of the House 
on the Judicial Appointments Commission Bill 2022. The proposals I am presenting today in the Judicial 
Appointments Commission Bill 2022 are transformative, and will provide for deep and wide-ranging reform. The 
reformed appointments system will be seen to clearly emphasize principles of meritocracy and independence. It is 
designed to meet both our own constitutional standards, and the standards set by the Court of Justice of the European 
Union regarding independence and the rule of law in judicial appointments. The overarching change is that all 
appointments to any court in the State will be based on recommendations from the new Commission. Government 
discretion to appoint will be from within a limited choice of 3 candidates. This is for every judicial office in the State 
right up through the courts system to the office of Chief Justice. Every judge wishing to be considered for 
appointment to higher judicial office must apply to the Commission and cannot be appointed by the Government 
without a recommendation by the Commission. Indeed no one can be appointed a judge without applying to the 
Commission, and being recommended. In an important adjustment to the General Scheme, the Bill incorporates in 
the Commission’s remit recommendations for nominations by the Government to courts outside the State including 
the Court of Justice and the European Court of Human Rights. We should not take our strong record of judicial 
excellence and independence for granted - we are well served by the judiciary and are fortunate in that regard. But 
it is time to underpin that with a strengthened appointments system. Deputies will know how important it is to review 
and strengthen the structure and organisation we have around the entire justice area — I am committed to that - and 
this is just as much the case when it comes to the central part played by our judges in every court in the State and 
indeed, where we are involved, outside the State. 


This approach being proposed by government, which will require interviews to be carried out and which makes 
training and continuous professional development mandatory for those seeking to be appointed, represents a very 
significant limiting of the discretion Government will have. The Bill will also ensure that we continue to have a 
strong, independent judiciary in this country, which is a cornerstone of any liberal democracy. We have moved on 
from the 2017 Bill, to what I believe is an improved basis for the reforms which are required in the area of judicial 
appointments. Today’s Bill of course, like the previous Bill, is about setting up a new Commission to replace the 
Judicial Appointments Advisory Board to recommend persons for appointment as judges by the President on the 
advice of the Government under the Constitution. Unlike the earlier Bill, the 2022 Bill provides for a much smaller 
nine person commission, which I believe will be much more effective that the earlier proposal for a 17 person 
commission. The remit of the Commission is now wider, and the new process is substantially different to what had 
been planned previously, with the make-up of the Commission very different. And, as I will explain, I believe the 
outcome will be an improvement on the approach previously envisaged. As I set out the overview of the Bill I will 
focus on adaptations of the General Scheme where that is relevant. Part 1 of the Bill deals with interpretation, 
including some key definitions and other standard introductory matters. Part 2 is about the Commission itself. 
Deputies will be aware that previous legislation, or certainly debate on it, seemed at times to be very focused on the 
membership of the Commission, including in particular the balance of lay and judicial membership and the chairing 
arrangements. The Programme for Government commitment to bring forward this reform was clear - the new 
Commission is to be chaired by the Chief Justice. The Chief Justice has chaired the JAAB for in the region of 25 
years. I will take this opportunity of thanking the Chief Justice and his predecessors, and indeed all of their JAAB 
colleagues, for all their work over that period. One of the first requests I made in looking at the older legislation was 
that my Department would look again at the composition of equivalent type bodies internationally and to consider 
what the European Commission and the Committee of Ministers of the Council of Europe was saying on this subject. 
Canada and its different provinces for example 


The Anglo-American Lawyer Magazine - June 2022 - 07 


appear to me to be strong on representing particular lay interests, and the Northern Ireland model also provides guid- 
ance on the balance of lay and judicial involvement. Our 1995 Act provided for 3 lay members out of a total mem- 
bership of 10; later 3 out of 11 in total when the President of the Court of Appeal was added. 


I believe that enhanced outside expertise which can be provided through lay involvement will be an important addi- 
tion to the Commission. My conclusion is that an equivalence of judicial and lay members is best, one of the judicial 
members being the Chief Justice as chairperson, with the requirements for lay membership being as practical and 
flexible as needs be as I think section 13 demonstrates. I believe Court Presidents as required should be members 
when the relevant recommendations are being made. So, while the President of the Court of Appeal is the perma- 
nent member, and I noted what the Oireachtas Committee said about this, section 9, subsection (2) will operate as 
follows. When, for example, recommendations for appointment to the High Court are to be the subject of the Com- 
missions’ deliberations, it is the President of the High Court who will become a member of the Commission instead, 
temporarily, of the President of the Court of Appeal, for that purpose. This is a common-sense approach. Section 
12 will provide for the nomination of 2 judicial members by the Judicial Council. The Bill provides for one male 
judge and one female judge. Of these judges one will be a judge of the Supreme Court, Court of Appeal or High 
Court and one will be a judge of the Circuit or the District Court. Of the 2 judges, one shall also have been a practis 
ing barrister and one a practising solicitor at the time of their appointment as judges. The latter aspect, will I am con- 
fident, bring the understanding, knowledge and background of the relevant legal professions to the task of making 
informed recommendations when those judges are nominated by the Council and appointed by the Minister to the 
Commission. The Attorney General will be a non-voting member bringing the total membership of the Commission 
to 9. On composition and gender balance; other than ex-officio members, I have provided for a male and female 
nominee of the Judicial Council, and section 13 provides that the selection criteria shall have regard to the need that 
recommendations for appointment by the Minister of the 4 lay members comprise an equal number of women and 
men , as well as also reflecting the diversity of the population as a whole. 


Under Part 2 I want to ensure that the Commission has a particular obligation to set out its strategy for the achieve- 
ment of the diversity objective set out in section 39. In an addition then to the General Scheme, section 28 provides 
that the Commission will publish a diversity statement no later than 2 years after the coming into operation of that 
section and thereafter at least once in every 4 year period or less. The diversity statement shall include the proce- 
dures put in place to achieve the diversity objective including how they will assist to remove barriers faced by per 
sons that are under-represented in judicial office. I carefully considered the outcome of pre-legislative scrutiny in 
this matter. These sections of the Bill compliment the commitments I have set out in Justice Plan 2022, which com- 
mits to bringing forward proposals to drive forward reform of legal education, which will include removing barriers 
to entering the legal profession, increasing diversity and introducing independent oversight of professional legal ed- 
ucation for the first time. Part 3 provides for a small supporting resource for the new Commission — a Director to 
be appointed by the Minister, and staff. The Director shall be responsible to the Commission for the performance 
of his or her functions. Part 4 in many ways is the pivotal set of provisions. The desired values we already associate 
with our judiciary will only be reinforced under section 39 - it provides that a decision by the Commission to recom- 
mend a person must be based on merit. The recommendations made by the Commission must have regard to essen- 
tial requirements set out in the Bill. The most obvious ones, covered in section 40 concern basic eligibility concern- 
ing practice of the law, and for appointments outside the State, the criteria and requirements of the relevant institu- 
tions, conventions, and available guidance. The recommended person must also have satisfied the Commission that 
they possess the relevant knowledge, skills and attributes set out in a Judicial Selection Statement under Part 5. Crit- 
ically too, subject to the merit stipulation in section 39, the Commission must have regard to the following objec- 
tives ,of having equal numbers of men and women judges in all courts, of 
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having a judiciary reflective of the diversity of the people in our country, of meeting the need for the conduct of 
court proceedings in the Irish language. 


Staying with Part 4 of the Bill, Deputies will know that currently, and historically, when an appointment of a serving 
judge to higher judicial office is made, it will not have come through the Judicial Appointments Advisory Board. 
The remit of the Board under the Courts and Court Officers Act 1995, as amended, is restricted to persons seeking 
appointment for the first time as a judge. So to illustrate, a judge, appointed to the High Court sometime in the past 
on a recommendation of the JAAB, were he or she interested in further appointment now to the Court of Appeal, 
would not be applying to JAAB, and that Board would have no part in that further appointment. A real strength of 
the new process under the Bill and the Commission is that there will be a single application stream for all applicants. 
To be clear, all those wishing to be considered for appointment to judicial office must make an application to the 
Commission under section 43 and a recommendation can only be made to the Minister arising directly from such an 
application. An important element of section 43 is that an application can only be made pursuant to an invitation to 
make applications issued by the Commission by way of advertisement under section 42. We are also moving toward 
a more structured approach to appointments in another area. In a change from the General Scheme, I am including 
in the remit of the Commission the making of recommendations to the Minister for Justice or the Minister for 
Foreign Affairs of persons for nomination by the Government for appointment or election to judicial offices outside 
the State. The Bill will give the task of selecting and recommending persons for these roles in the Court of Justice 
and the General Court of the EU, the European Court of Human Rights and the International Criminal Court to the 
new Commission. I would refer to sections 42, subsection (2) and section 48 which give the Minister for Foreign 
Affairs direct involvement in this. I would like to acknowledge the very positive contribution to this part of the Bill 
made by Minister Coveney and his Department. Still under Part 4, we see another fundamental reform. The 
position to date is that the appointment of judges, on advice to the President, is an executive function under the 
Constitution. That doesn’t change of course, but in section 51, I am providing for the first time in law that only 
recommended persons, that is persons recommended by the Commission , may be appointed to judicial office in the 
State. The same applies under section 52 to nominations to judicial office outside the State such as to the European 
Court of Human Rights and so on. The 1995 Act requires the Government to first consider recommendations made 
by the JAAB. It is an important change then that Government may only appoint recommended persons. Since the 
foundation of the state, we have had a strong and independent judiciary. In providing that only recommended 
persons can be appointed to judicial office, we will ensure that this continues to be the case, while meeting our 
constitutional requirements. This Bill proposes a change to the current JAAB procedure regarding the number of 
recommendations that the Commission will make. I refer Deputies to sections 47 and 48 of the Bill. The Bill 
provides for 3 recommendations across all of the different judicial offices, all of those in the State as well as the 
Court of Justice, the European Court of Human Rights and the other international courts. 


Under the 1995 procedure — the JAAB process which , as I have said is confined to only new appointments and only 
judicial offices in the State, itis a minimum of 7 recommendations. I am now proposing in this Bill to significantly 
limit the discretion which the Government of the day has in relation to selection and appointment of judges. Under 
the Bill the names of 3 persons will be recommended with an additional 2 for each additional vacancy in a court. So 
for example, if there are 3 appointments to be made to the High Court, we can expect 7 names in total to be 
recommended. The Commission however may recommend fewer than 3 persons in some circumstances, for 
example where less than 3 eligible persons apply, or where the Commission cannot recommend 3 or indeed cannot 
recommend the additional numbers for more than one vacancy. The Minister will be informed of the names of all 
of those persons who have applied to the Commission. The Government of course will not be able to appoint from 
a list of persons where there is no recommendation but I believe the Minister for Justice should have a clear picture 
of the interest there may be in a given role, and an understanding of the diversity of 
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persons making applications. Having reviewed the matter I have decided that there is no necessity for a special ‘top 
level’ committee to advise Government on Chief Justice or any other of the highest ranking judicial positions. So it 
is the Commission who will deal with all recommendations for all posts here or abroad, from the District Court right 
up to the top of the judicial system. That is the best approach in my view. 


There is an important Commission function stipulated under Part 5, of preparing and publishing a judicial selection 
statement. That statement will bring together both the selection procedures that the Commission will use to select and 
recommend persons, and the requisite skills, attributes and knowledge that the Commission will adopt in determining 
those persons who are most suitable for appointment as judges. The Bill makes particular provision to strengthen how 
courts are positioned to deal with the needs of those wishing to conduct their business in the Irish language. Under 
section 56, the Commission shall consult with the Courts Service about the needs of users of the courts with respect 
to proceedings being conducted in the Irish language and may request the Courts Service to produce a report in the 
matter. The Judicial Selection Statement must, in setting out the knowledge and skills required for judicial office, 
specify how these take account of the needs of such users of the courts. Section 61 is a key provision — it requires the 
Commission to monitor and review, among other things, the effectiveness of the procedures set out to achieve the ob- 
jectives of gender balance and diversity among the judiciary and Irish language needs in court proceedings, and to 
report to the Minister in the matter. Other key reforms include that no person should be recommended without being 
interviewed, and section 46 provides accordingly. The Bill also sets out a requirement that those seeking appointment 
must have undergone continuing professional development education and training programs. These are important 
changes. Part 6 of the Bill expands eligibility for appointment, in section 63, so that for the first time service as a 
judge of the District Court will reckon as qualifying service for appointment as a judge of the High Court . Legal ac- 
ademics working in specified educational institutions become eligible for the first time for appointment as a judge of 
any court, as do barristers in employment, that is, practicing barristers as now to be defined for this purpose in line 
with the definition contained in the Legal Services Regulatory Act 2015. The Bill also streamlines the process for as- 
signments of District Court and Circuit Court judges in Part 6. Finally, I would say that this reform is a comprehen- 
sive and positive one. I see it as a key element of overall judicial reforms, complementing what has been achieved 
under the Judicial Council Act 2019, and contributing to the modernisation of the courts system. It is in fact a com- 
plete overhaul of the system put in place in the law all of 27 years ago. The Joint Committee pre-legislative scrutiny 
deliberations and outcome were very helpful and constructive. I would like to thank Deputy Lawless and the Com- 
mittee and other contributors for that. 


Ongoing implementation of civil justice reforms - such as the work of the Judicial Council, an enhanced family jus- 
tice court system, and work that is being done in the area of Judicial Planning will improve the efficiency and out- 
comes of the administration of justice in our courts in the time ahead of us. We are moving to introduce independent 
oversight of professional legal education for the first time, with a commitment to remove the barriers which exist to 
people who want to become solicitors and barristers. I will also shortly bring to government an action plan to imple 
ment the 90 recommendations set out by the review group chaired Mr. Justice Peter Kelly to improve the civil justice 
system. The government’s action plan will commit to reform in all areas of civil justice including litigation costs, case 
delays and access to services and legal aid, with our objective being to make the civil justice system more efficient 
and easier for people to access. Bringing the judicial appointment process up to date as part of these reforms and en- 
suring it is fit for purpose will make a real difference. I am looking forward to your contributions in the course of our 
debate, and would be happy to deal with any aspect of this reform that Deputies wish to address today and indeed sub- 
sequently. I commend the Bill to the House 


Reproduction — Ministry of Justice Republic of Ireland 
https://www.justice.ie/en/JELR/Pages/Minister Helen McEntee_ Biography 
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Prof, Kent Roach on his book Remedies for Human Rights Violations 





Kent Roach is Professor of Law at the University of 
Toronto Faculty of Law. He is a graduate of the 
University of Toronto and of Yale, and a former law 
clerk to Justice Bertha Wilson of the Supreme Court 
of Canada. Professor Roach has been editor-in-chief 
of the Criminal Law Quarterly since 1998. In 2002, 
he was elected a Fellow of the Royal Society of 
Canada. In 2015, he was appointed a Member of the 
Order of Canada for his human rights advocacy as a 
lawyer and a scholar. In 2016, named (with Craig 
Forcese) one of the top 25 influential lawyers in 
Canada (change-maker category) by Canadian 
Lawyer. He was awarded the Molson Prize for the 
social sciences and humanities in 2017. 
He is the author of 15 books including Constitutional 
Remedies in Canada (winner of the Owen best law 
book Prize); Due Process and Victims’ Rights (short 
listed for the Donner Prize for public policy), The 
Supreme Court on Trial (same); (with Robert J. 
Sharpe) Brian Dickson: A Judge’s Journey (winner 
of the Dafoe Prize) and The 9/11 Effect: Comparative 
Counter-Terrorism (winner of the Mundell Medal); 
(with Craig Forcese) False Security: The 
Radicalization of Canadian Anti-Terrorism (winner 
of the Canadian Law and Society Association best 
book prize) and Canadian Justice, Indigenous 
Injustice: The Gerald Stanley/Colten Boushte Case 
(short listed for the Shaughnessy Cohen prize for 
political writing.) He 1s the author of the Criminal 
Law and Charter volumes in Irwin Law’s essentials 
of Canadian law series. His 15th book Remedies for 
Violations of Human Rights: A Two-Track Approach 
to Supra-national and National Law was published by 


Cambridge University Press in 2021. He 1s the 
co-editor of 13 collections of essays and 3 casebooks 
including Comparative Counter-Terrorism published 
by Cambridge University Press in 2015. He has also 
written over 250 articles and chapters published in 
Australia, China, Hong Kong, India, Israel, Italy, 
Japan, Singapore, South Africa, the United Kingdom 
and the United States, as well as in Canada. 
Professor Roach has served as research director for 
the Goudge Inquiry into Pediatric Forensic 
Patholology and for the Commission of Inquiry into 
the Investigation of the Bombing of Air India Flight 
182. In both capacities, he edited multiple volumes of 
research studies. He served on the research advisory 
committee for the inquiry into the rendition of Maher 
Arar and the Ipperwash Inquiry into the killing of 
Dudley George. He also served as volume lead for the 
Truth and Reconciliation Commission's Report on 
the Legacy of Residential Schools. He has been a 
member of Canadian Council of Academies expert 
panels on policing and subsequently on Indigenous 
policing. His most recent book 1s Canadian Policing: 
Why and How it Must Change (2022) He was 
research director for Missing and Missed (2021), 
Justice Gloria Epstein’s report on the Toronto 
police’s missing persons investigations and for A 
Miscarriage of Justice Commission (2021) a report 
by Justice Harry LaForme and Justice Juanita 
Westmoreland. Professor Roach has won awards for 
his pro bono work and contributions to civil liberties. 
He has represented Aboriginal and civil liberties 
groups in many interventions before the courts, 
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including Gladue, Wells, Ipeelee and Anderson On 
sentencing Indigenous offenders, Latimer on 
mandatory minimum sentences, Golden on strip 
searches, Khawaja on the definition of terrorism, 
Chouhan on peremptory challenges Corbiere and 
Sauve on voting rights and Stillman, Dunedin 
Construction, Ward, Conseil Francophone and G v. 
Ontario on remedies for violations of the Canadian 
Charter of Rights and Freedoms. 

The AAL Magazine: Prof Kent Roach, thank you for 
having consented to this interview. We are pleased to 
feature your latest book on Remedies for Human 
Rights Violations published by the Cambridge 
University Press. You have a distinguished academic 
career at the University of Toronto and have 
published a series of books on Canadian 
constitutional rights, and on anti-terrorist laws. You 
have won series of prizes for your books. Your book 
on Remedies for Human Rights Violations covers 
wide variety of issues in public law. Let me begin 
with a moral question on anti-terrorist laws as 
opposed to laws that strengthen civil liberties. Do you 
think terrorism or extreme violence 1s born out of 
injustice in society and if it 1s so what 1s justice and 
what 1s injustice. How do you quantify the something 
which cannot be measured? It is broadly a perception. 
Terrorism in one country could be to liberate one 
state from colonial past, yet in another country 
against oppression, yet another it could be for a 
religious freedom. 

Prof. Roach: Thank you for interviewing me and for 
that question. It reminds me of what the late Nelson 
Mandela said when he received honorary Canadian 
citizenship 


shortly after the September 11, 2001 terrorist attacks 
on the United States: “you are a terrorist 1f you lose”. 
That said, I must with the greatest of respect for 
President Mandela disagree as a criminal law scholar. 
We do not allow murder regardless of any motive. 
Although terrorism laws can be abused, I think a 
narrow and restrained definition and criminal 
prohibition of terrorism is defensible. In my book 
The 9/11 Effect (2011), I argued that the United 
Nations missed an opportunity to promote a 
restrained general definition in Security Council 
Resolution 1373 after 9/11. Article 2(1)(b) of the 
1999 Terrorism Financing Convention limits 
terrorism to acts “intended to cause death or serious 
bodily injury to a civilian” when the act is designed 
“to intimidate a population, or to compel a 
government or an international organization to do or 
to abstain from doing any act.” This allows for just 
wars (without war crimes) and it excludes civil 
disobedience targeting property and essential 
services, 

But most terrorism laws are too broad. This position 
led me to act for a civil liberties organization that 
unsuccessfully challenged the political and religious 
motive requirement in Canada’s terrorism law in R. 
v. Khawaja 2012 SCC 69. We also argued that the 
law was overbroad. 

You are correct that much terrorism is motivated by 
real or perceived injustice and we cannot ignore such 
injustice. In some countries you may not need 
terrorism offences if regular criminal offences 
including laws against attempts and conspiracies are 
adequate. You also need 
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democracy, federalism, human rights, rights for 
various minorities and effective remedies to help 
prevent unjust conditions that can led to terrorism. 
You also need transitional justice, prosecutorial 
discretion and truth and reconciliation commissions 
in countries with a history of political violence. 

The AAL Magazine: As you are aware Professor, the 
Canadian Supreme Court has stated that creative 
exercise of remedial power under Canada’s 
constitutional Charter of Rights should not be 
restricted by ordinary legislation however legislation 
is introduced once a policy has been accepted. So 
prior to legislation ‘policy’ is the breeding ground for 
rights violations? Is there a mechanism where policy 
- when it is under discussion or being officially 
accepted through White Papers - could be challenged 
before being made law? 

Prof. Roach: In Canada, the Attorney General of 
Canada has started to issue public legal opinions 
about why a proposed piece of legislation is 
consistent with the Charter. The New Zealand 
Attorney General has done this much longer and has 
said that a significant amount of proposed bills are 
inconsistent with the New Zealand Bill of Rights. 
This strikes me as a good practice.I am also a fan of 
the UK’s Joint Committee of Human Rights which 
also examines bills and conducts studies on 
compliance with human rights, 

I worked with a Commission of Inquiry in Canada 
that also proposed reforms to prevent the sharing of 
intelligence that could result or condone the use of 
torture. This responded to a deficiency that after 9/11, 
Canada shared intelligence with other 


countries more, but did not pay enough attention to 
the human rights records of the countries sending or 
receiving the intelligence. You also need a strong 
civil society and legislative process to limit risks of 
human violations. Legislative committees should pay 
attention to civil society groups who express 
concerns about human rights violations by either the 
legislature or the executive. Indeed, the executive 
may be a greater threat to human rights than the 
legislature given that the executive can often violate 
human rights in secret. This 1s another reason why 
you need judges who are prepared to ensure effective 
remedies when human rights are violated. 

The AAL Magazine: You have titled your book as 
two track approach to supranational and national law. 
Could you please explain to a non-Canadian as to 
what this is all about? Where do you derive this from 
Canadian jurisprudence? 

Prof. Roach: The two-track approach actually finds it 
Origins in international or supra-national law. 
Specifically in the distinction between specific 
measures (which provide a remedy that attempts to 
respond to the harms suffered by the litigant) and 
general measures (which are designed to prevent the 
repetition of similar human rights violations in the 
future). Because supra-national courts have limited 
resources, they have been more attentive than most 
domestic courts to preventing violations of human 
rights in the future. I argue in the book that litigants 
and then courts should be drive down both tracks- 
both specific or micro remedies and general or macro 
remedies. People expect courts to provide remedies 
for the harms unjustly 
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suffered by the litigant. But courts also need to make 
sure that the state is taking steps to prevent similar 
human rights violations in the future. If courts fail to 
do this, I fear that specific measures will amount to 
little more than symbolic justice or a tax that the 
government must pay for violating human rights. 
This also responds to access to justice concerns. Most 
people whose human rights are violated will never be 
able or willing to take their case to court. They must 
depend on general measures that aim to prevent 
violations in the future. 

The AAL Magazine: Professor, you have referred 
extensively to comparative jurisprudence on human 
rights especially from South American/ 
Inter-American Court of Human Rights. Why have 
you referred to comparative jurisprudence - 1s it 
because of diversity in South America or did you find 
that more issues are brought to the Courts for 
adjudication or did you find something which 1s a 
marked lacuna in the Canadian jurisprudence. 

Prof. Roach: The Inter-American Court of Human 
Rights, along with the European Court of Human 
Rights, are the courts that are responsible for 
supervising human rights in much of the world. 
Hopefully, the African Court will soon be as 
important as the courts in San Jose and Strasbourg. 
Ideally, there should be courts in every region or even 
for the whole world. I am primarily a domestic 
Canadian lawyer, but I learned much in writing this 
book (over a decade I am afraid) about international 
law. I think many domestic lawyers- perhaps 
particularly in the Anglo-American world- disparage 
supra-national law especially when it comes to 
remedies. Following 


Blackstone and Dicey, Anglo-American lawyers tend 
to think, domestic law achieves effective remedies 
while international law does not. But international 
courts will consider apologies and restorative justice 
measures that can be important as an 
acknowledgment of a wrong. Blackstone and Dicey 
were primarily concerned with damages and habeas 
corpus which are very important remedies that can be 
effective for individual litigants. But what about 
other people who are not able to litigate? 

The Inter-American Court of Human Rights has been 
particularly active with respect to police, prisons and 
the land and other rights of Indigenous peoples. It has 
experience in dealing with group rights. It recognizes 
that full justice cannot be achieved overmght by one 
remedy for one person. It often retains jurisdiction 
over a case and asks the governments to report back 
on what they have done. The parties and civil society 
groups can challenge what the government claims to 
do to comply with the judgment. The Inter-American 
Court has issued supplementary remedies as it 
becomes more educated about the problems. The 
Council of Ministers has started to do something 
similar in part to deal with the huge backlog in the 
Juropean Court of Human Rights. 

International law is also appealing for a remedial 
standpoint because it is more willing to admit 
remedial failure. Remedies especially general 
measures to prevent human rights violations often 
fail. Has the exclusion of unconstitutionally obtained 
evidence made the American or Canadian police 
always respect human rights? No. But 
inglo-American courts too often fail to 
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admit failure. They just continue to issue more 
specific or individual remedies. They can afford to 
award repetitive individual remedies for repetitive 
individual violations. In contrast, supra-national 
courts often ask states to take more comprehensive 
measures including training the executive better to 
respect human rights. To be sure, this does always 
work, but it tries. Moreover, the courts will follow-up 
on their judgments by retaining jurisdiction. 
Supra-national courts will at first respect the ability 
of governments to reform their own agencies but they 
can become more prescriptive over time if human 
rights continue to be violated. 

The AAL Magazine: Would you please elaborate on 
dialogic judicial review as you have referred to 
‘suspended declaration of invalidity’ in Canada and 
South African and ‘declaration of incompatibility’ in 
New Zealand, UK and Australia. 

Prof. Roach: Dialogic judicial review refers to the 
reality that neither the courts or the legislature 
necessarily have the final word on matters of human 
rights. In Canada and South Africa, courts have 
suspended declarations of invalidity in recognition 
that legislatures often can select from a variety of 
options that will comply with human nights. The 
Canadian Supreme Court in Ontarto v. G. 2020 SCC 
38 recently accepted arguments I have made both as a 
scholar and a lawyer representing an intervener that it 
can suspend a declaration to give the legislature an 
opportunity to reply with rights compliant legislation 
while also exempting the litigant from the law when 
necessary to provide an effective remedy for that 
person. In New Zealand, UK and Australia the courts 
cannot strike down a law and can 


only much like supra-national courts provide a 
declaration of incompatibility. This can place an 
issue of human rights on the legislative agenda and 
define it as a matter of human nights. In the UK, I 
have argued with an English colleague, Professor 
Jackie Hodgson, that the courts should have also 
provided prisoners with damages each time they were 
dented the vote after the courts said that a ban on all 
prisoners voting was a disproportionate violation of 
human rights. 

Dialogic judicial review assumes a functioning 
democracy. It avoids the extremes of legislative or 
judicial supremacy. The Indigenous and civil liberties 
groups that I have worked with have recognized the 
reality that you need to fight in multiple institutions. 
You go to court when you cannot get your rights 
recognized by the legislature or the executive. At the 
same time. you often have to defend your rights and 
respond to victories or losses in the courts by 
lobbying the legislature and the executive. No one 
has the final word. Dialogic judicial review can also 
occur in the US but is more difficult given checks and 
balances and lack of party discipline. For example, 
Congress will be unlikely to respond to the overruling 
of Roe v. Wade though of course many states will 
reply by placing more restrictions on abortions. For 
better or worse, nothing is final. Indeed, I think it 1s 
something of a conceit that traditional 
Anglo-American lawyers value finality as much as 
they do. I have seen too many wrongful convictions 
to think courts always get it right. 

The AAL Magazine: You have made extensive 
reference to New Zealand’s Bill of 
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Rights in your book, what really made you to 
compare New Zealand’s Bill of Rights, What are the 
comparative advantages in the New Zealand Bill of 
Rights which you don’t find in the Canadian Bill of 
Rights. Was this something to do with the attitude of 
the Supreme Court of New Zealand to Bill of Rights? 
Prof. Roach: The New Zealand courts starting with 
Baigent’s case were prepared to award significant 
remedies for rights violations. They also correctly in 
my View were prepared to reduce those damages if 
the state had taken reasonable measures to prevent 
similar rights violations in the future. More recently, 
the New Zealand courts have recognized the 
declaration of incompatibility in part because such a 
declaration may be relevant to international bodies. 
In my view this is preferable to the Australia High 
Court that has held that a declaration of 
incompatibility 1s a non-judicial remedy even when it 
was recognized in legislation. This has led to less 
awareness of human rights in Australia and feeds into 
hostility to international human rights adjudication. 
The Australian High Court in Momcilovic (2011) 
245 CLR 1 has disparaged dialogue by putting it into 
scare quotes and by stressing that courts make final 
decisions. 

The AAL Magazine: There been occasions of 
Canadian citizens approaching Geneva Human 
Rights Council when they find that all avenues within 
Canada are exhausted. How do you find this 
phenomenon compared to UK nationals approaching 
Strasbourg or Latin Americans approaching 
Inter-American Court of Human Rights. As far as I 
cnow of very few cases of Canadians 


having approached Geneva Human Rights Council. 
Was it a vindication of the superior quality of justice 
being dispensed by the Supreme Court of Canada? 
Prof. Roach: I think the UN Human Rights 
Commission 1s not as well-known as it should be and 
suffers from not being a court. People associate nights 
and remedies with courts. Like the European and 
Inter-American Court of Human Rights, the Geneva 
Commission does issue both general and specific 
measures. Perhaps because they are not seen as a 
court countries including regrettably my own do not 
always comply with its remedies. For example, 
Michel Dumont has still not been compensated for 
being wrongfully convicted and Canada still does not 
have a system for compensating such persons. This 1s 
discussed in a recent report- A Miscarriages of 
Justice Commission (2021) at 
https://www.justice.gc.ca/eng/rp-pr/cj-jp/ccr-tc/myje- 
ceyindex.html by Justices LaForme and 
Westmoreland- Traore for which I was research 
director. 

The AAL Magazine: There has been criticism leveled 
at Canada at the UN and the Inter-American 
Commission on Human Right (I[ACHR), which 
conducted their own inquiries, for its inaction to 
address the disappearances and murders of 
Indigenous women and girls, and the neglect of therr 
human rights. There have been calls, both the UN and 
the IAHCR, as well as indigenous communities and 
advocacy groups, for an inquiry. In December 2015, 
the Canadian government announced a national 
Inquiry, suggesting a new recognition of the crisis. 
Why has there been a lethargic attitude on these 
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types of issues when Canada has an excellent Charter 
of Rights. The Government is duty bound to look into 
all issues of discrimination. What’s your take on this? 
Prof. Roach: A Charter of Rights does not guarantee 
justice. Domestic courts sometimes fail and that is 
why we need supra-national courts. It is also why we 
need an active civil society and an independent 
media. Canada has indeed been to slow on justice 
with respect to Indigenous peoples. Hopefully things 
are changing but there will likely be continued 
failures and that is why an iterative approach is 
essential. I discuss remedies for violations of 
Indigenous rights in chapter 9 of Remedies for 
Violations of Human Rights. I argue that we need a 
full range of remedies including interim and pre-trial 
remedies to stop irreparable harm that is often caused 
by violations of Indigenous rights. We also need the 
humility to understand that no court can fully repair 
the harms of colonialism. Judicial remedies should 
not be a new form of colonialism in the form of 
judges know best. Following the United Nations 
Declaration on the Rights of Indigenous Peoples, part 
of the remedy should be allowing Indigenous 
community to exercise jurisdiction and to formulate 
their own laws. 

The AAL Magazine: What is the extent of acceptance 
of EU jurisprudence in Canadian courts? Can you cite 
some cases where EU jurisprudence on Human 
Rights have been referred to or upheld in Canadian 
cases. 

Prof. Roach: In the early years after the Charter was 
enacted in 1982, there was 


more reference to comparative and European caselaw 
than there 1s now. Some of this is to be expected 
because over 40 years, Canada has developed its own 
extensive jurisprudence. But I think we should be 
open to learning from all forms of comparative law 
and supra-national law. That is what I have tried to do 
in the book. A good example of such learning is that 
after first rejecting the argument in 1990 the Supreme 
Court of Canada accepted in 2001 in United States v. 
Burns and Rafay 2001 SCC 7 that under the Charter 
we cannot extradite someone to face the death 
penalty. The European jurisprudence as well as 
comparative and Canadian experience with wrongful 
convictions played a role. I might also mention that I 
am starting a new book on the comparative study of 
wrongful convictions. A bad example of Canada not 
learning from European jurisprudence was when the 
Supreme Court of Canada left open in Suresh v. 
Canada 2002 SCC 1, the possibility of deporting 
someone on national security grounds despite a risk 
of torture. We should have followed Europe’s 
absolute ban on deportation to torture. I also think 
Canada should consider allowing cases from Canada 
to go the Inter-American Court of Human Rights. At 
present, complaints can only be made to the 
Inter-American Human Rights Commission but as I 
said, courts are often taken more seriously, especially 
when it comes to compliance with remedies, I think 
many Indigenous people in Canada would welcome a 
chance to litigate claims that fail or do not result in 
effective remedies in the San Jose court. 

The AAL Magazine: Professor, 1s there a mechanism 
where Parliament of Canada 
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peruses the state of Human Rights annually, Do you 
know of such a mechanism where Parliament has a 
specialized Committee to review the efficacy of the 
Canadian Bill of Rights. 

Prof. Roach: We do not have a specialized committee 
though many Parliamentary committees do consider 
issues of compliance with human rights. Canada 
could benefit from its own Joint Committee on 
Human Rights which like the UK committee should 
be advised by independent counsel with expertise in 
human rights. This could provide an 


independent voice on human rights within 
Parliament. We should also loosen party discipline in 
our elected house as we have done in our unelected 
upper chamber. A Joint Committee on Human 
Rights could also follow up on compliance with 
various court decisions to ensure that remedies are 
really effective. As I say in my book, we live in a 
world rich in human rights but poor in remedies. The 
hard work of ensuring effective remedies belongs to 
us all- litigants, legislators, citizens, civil society as 
well as supra-national courts. Many thanks for this 
opportunity to share my thoughts. 





Kent Roach 
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HUMAN RIGHTS 
VIOLATIONS 





The Anglo-American Lawyer Magazine - June 2022 - 20 





Traitors and Judges at the King’s Inns 
Dublin, (Lavery and Orpen) 
The Trial of Sir Roger Casement (1864 — 1916) by Sir John Lavery (1856-1941) part of the 
Government Art Collection held at the King’s Inns, Dublin. 
The painting is 10 feet by 7 feet. 





Casement lost his appeal, was stripped of his Knighthood and hanged in Pentonville Prison, London on 3 
August 1916 for his involvement in shipping arms from Germany to Ireland to be used in the Easter Rising. 
His ‘Black Diaries’ which implicated him as a homosexual were thought to be a propaganda exercise by the 
British Government but were later proven to be genuine. Mr Justice Darling commissioned Lavery to do the 
painting but Lavery didn’t complete the job until 1931 so Darling never paid him and the painting stayed 
with Lavery till his death in 1941. Alongside the painting is the gown of Sir Thomas Francis Molony, Ist 
Baronet, (1865—1949) the last Lord Chief Justice of Ireland which is similar to those worn by the judges at 
Roger Casement’s appeal trial. And nearby, a 1925 painting of Malony by Sir William Orpen (1878 — 1931) 
wearing the same gown. Sir John Lavery and Sir William Orpen were acquainted, they both served as 
Official War Artists in WW1 and Lavery attended the funeral of Orpen in 1931. 


Text and Photographs by Dominic Lee. 
Reproduced with the permission of Dominic Lee who may be contacted via 
www.twitter.com/SirWilliamOrpen or www.facebook.com/SirWilliamOrpen 


The Anglo-American 





SPECIAL REPORT ON THE LAW OF EXTRADITION 
JUNE 2022 





Extradition between the nation states has 
always been a controversial issue. The reason 
being that handing over a citizen to another 
country for his or her trial would be a deeply 
sensitive political matter hence all factors must 
be taken into account. If an offence committed 


by a citizen in a foreign territory is not 
recognized in the home country of the citizen, 
the issues might surface as to the justifiability of 
sending a person who enjoys constitutional 
rights in the home country and the absence of 
which in the requesting country. If the citizen is 
handed over to a foreign country he should be 
subject to a proper trial and whether he would 
get justice for the crime committed and if the 


“7. 4 
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punishment is proportionate to the crime 
committed are hugely politically controversial 
issues. If an American citizen is wanted by the 
Kingdom of Saudi Arabia it would definitely 
lead to a clash of jurisdictions and 
constitutional rights of the American citizen 
who would otherwise enjoy constitutional 
rights under the American Government. If he is 
sent to the Kingdom of Saudi Arabia he would 
be subject to Sharia Law. If the American 
Government hands him over to the Kingdom of 
Saudi Arabia the American national would be 
deprived of his rights under the American 
Constitution. He would be left with no 
remedies in Saudi Arabia. This is a clear case of 
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how diplomacy, the letter and spirit of the 
comity of nations, parity, reciprocity, dual 
criminality, constitutional and human rights, 
and due process of law issues would surface. 
The diplomatic and foreign relations between 
U.S and Saudi Arabia have been a steady one for 
many decades and Saudi Arabia is in fact 
protecting the economic interests and defense 
posture of the United States. A refusal to 
extradite an American to Saudi Arabia would 
certainly damage the close political relations 
between the two nations. If an American citizen 
is required by North Korea it would not 
certainly take place. The economic relations 
with Saudi Arabia trumps fundamental human 
rights enjoyed by a citizen of the United States. 
The economic interest with the Government of 
Saudi Arabia is unfathomable by any standards. 
The United States would be hard pressed to 
ignore demands by the Government of Saudi 
Arabia; hypothetic though this sounds but for 
our legal analysis, one must truly look into the 
extent of economic relations U.S has committed 
to Saudi Arabia. There are issues that would 
threaten the national security interests of the 
United States. 


FBI report implicates Saudi Government 


The USA Today newspaper reported that the 
Government of Saudi Arabia almost certainly 
helps citizens accused of serious crimes to 
escape from U.S. The FBI report,’ which had 
since been declassified, says that the Saudi 
Government undermines the U.S. Judicial 
process by assisting with escape of citizens 
accused of offenses ranging from traffic violation 
to more serious felonies like rape, child 


1 Nicolas Wu, ‘FBI: Saudi government ‘almost 
certainly’ helps citizens accused of serious 
crimes escape from US’ The USA Today, 
https://www.usatoday.com/story/news/politics/ 
2020/01/18/fbi-saudi-government-helps- 


citizens-accused-crimes-escape-us/4510454002/ 
accessed 27 May 2022 


pornography and manslaughter. Whether this 
happens with the tacit approval of the 
Government or whether it is something to do 
with corrupt officials of the Foreign Service is 
not yet established. The Report also says that 
Saudi Government does this to avoid 
embarrassment of Saudi citizens enduring the 
U.S judicial process and is not likely to change 
the practice without pressure from the U.S. This 
case is illustrated to provide a glimpse of the 
intricacies and difficulties of seeking extradition 
of fugitives from foreign governments. The 
extradition is more complicated than what 
meets the eye. If the offence is political in nature 
it has different connotations. The ambiguities 
on the meaning of what constitutes a ‘political 
offence’ are subject to different interpretations 
given the existing political climate of a country 
and the offence borne out of the perception by 
the regime in power and its ideological origins 
does matter a lot. The ideological origins of Nazi 
regime under Hitler in Germany ended up 
persecuting Jews in Germany in open defiance 
of logic and morality. Could Nazi Germany be 
identified as being a country which is properly 
governed by the accepted norms and standards? 
Could a Jew be deported to Nazi Germany 
where Jews have been subjected extreme 
violence by the State? 


Branding the criminals. 


Professor Baroness Christine Van Den 
Wijnegaert, ? a Judge of the International 
Criminal Court postulated an interesting theory 
in one of her research papers. She claimed that 
during late Twenties and Thirties political 
offenders claimed asylum in a general 


atmosphere of rising totalitarianism, brought a 


2 Professor Baroness Christine Van Den 
Wijnegaert , ‘The Political Offence Exception to 
Extradition’, Report presented at the 
International Seminar on Extradition, 
International Institute of Higher Studies in 
criminal Sciences. Noto, JJune, 1983 
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new profile of political offenders such as 
‘fascists’ ‘communists’ who, in combatting each 
other’s, used methods which could easily be 
compared to contemporary ‘terrorism’. At the 
conclusion of the Second World War, two 
totally different generations of political 
offenders arose: on one hand the so called 
‘regime collaborators’, ‘quislings’ who betrayed 
the country by helping the invading Nazi forces 
especially in Norway, claimed to be purely 
political offenders. How could one country 
honor the request for extradition of this type of 
political offenders? 


The Prison standards had been a matter of 
discussion at the Commonwealth Law 
Ministers Conference held in 1996 in Malaysia. 
Could a citizen be extradited to a country where 
there are recurrent issues with the prison 
management? The track record of the country is 
equally important and this has a bearing on how 
previous extraditions have been dealt with and 
whether country has backtracked on assurances 
given to countries from where fugitives have 
been transferred. Has the requesting country 
stuck to the commitments it had given? Has the 
requesting country ensured due process of law 
for the fugitives who have been handed over? 
This need not be from the same country it can 
have a bearing on how the requesting country 
has dealt with fugitives who had been brought 
down from other countries. 


The Guardian Newspaper of UK had reported 
that Wikileaks founder Julian Assange was 
refused extradition to US?’ The British court 
ruled against the U.S extradition request due to 
concerns that his health and safety could not be 
assured in US custody. The Judged reasoned 
that the significant risk exists that he would be 
placed in solitary confinement which the Judge 


> The Guardian Newspaper, 


https://www.theguardian.com/media/2022/mar/ 
14/julian-assange-denied-permission-to-appeal- 
against-us-extradition accessed 27 May 2022 


concluded would likely to lead to his death by 
suicide. Assange seems to have had documented 
history of mental illness hence the Court held 
that his condition would likely lead to his death 
by suicide. However this has since been 
reversed, Mark Summers QC who appeared for 
Assange had requested the Home Secretary to 
review the extradition approval by the Court. 4 


Judicial Independence a key to a fair trial 


The Judicial independence of the requesting 
country does have a huge impact on whether the 
fugitive would receive justice. This has a direct 
bearing on the Political Exception Doctrine 
though the doctrine touches on the nature of the 
crime but judicial independence has more to do 
with the nature of justice expected from the 
requesting country especially if there had been 
issues of judicial independence. It is important 
to scrutinize whether the Judiciary of the 
requesting country has the required 
independence to make decisions without the 
fear of being penalized for any adverse decision 
that goes against the political priorities and 
agendas of the government in power. It is also 
important to find out if the Constitution of the 
requesting country provides the required 
independence for judges. An important question 
that must be kept in mind is whether the 
Judiciary of the requesting country has had a 
good track record in maintaining judicial 


+ Dominic Casciani ‘ Julian Assange's US 
extradition order sent to Priti Patel for final 
approval ‘, BBC News, 
https://www.bbe.com/news/uk-61162908 
accessed 27 May 2022 

> For a broader discussion on the Judicial 
Independence of the requesting state, please 
refer to Tracey Hughes Extradition Reform: The 
Role of the Judiciary in Protecting the Rights of a 
Requested Individual , Boston College International 
and Comparative Law Review. 


https://lawdigitalcommons.be.edu/cgi/viewcont 


ent.cgi?article-1404&context-iclr accessed 27 
May 2022 
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independence. Has there been any impropriety 
of the Judges of the requesting country. 
Extradition of a citizen to another country is a 
serious matter to be left for the discretion of a 
foreign judge who would seek his promotion by 
dispensing a judicial decision in a jungle. Does 
the requesting country have a clear history of 
having never meddled in the affairs of judiciary? 
Does the track record of the judiciary in the 
requesting country provide a conducive 
environment for a proper trial for the fugitive? 
How is the independence of Judiciary quantified 
or measured especially when there are 
allegations of interference with the media 
freedom of the requesting state? Could a Judge 
expect a promotion from the political 
authorities if a judgment is rendered to benefit 
the political authorities? In Argentina there have 
been cases where Judges have defected to the 
side o political authorities out of fear or seeking 
a political favor. é The Political Offence Doctrine 
needs further scrutiny to identify if the doctrine 
should go beyond the political ambience of a 
nation state where a fugitive could really expect 
justice. Could the fugitive be left in the custody 
of the requesting state where there have been 
past incidents of reckless behavior by the 
officials of the law enforcement branches? Could 
there be a very high risk of the fugitive being 
inconvenienced by the requesting state at the 
risk of being harmed even though there is a 
preponderance of evidence against the fugitive? 
There needs to be an internationally accepted 
norm on the Political Exception Doctrine. The 
core issues of political exception must 
transcend its traditional considerations and 
encompass a whole gamut of issues viz., the 
capacity of the requesting state to provide 
security guarantees for the fugitive, the extent of 
the independence of judiciary and the general 


6 Gretchen Helmke, Courts Under Constraints, 
Judges, Generals and Presidents in Argentina, 
Cambridge University Press, 2005, p.17, 20, 34, 
95,157 and 168, 


political ambience of the requesting state is a 
matter to be considered by the compliant state. 
It would also be appropriate to look into the 
motives of the request for the return of the 
fugitive to the country where he is sought and 
whether it would ultimately be used for a 
collateral purpose such as augmenting the re- 
election chances of the requesting government 
or whether it has any other motive other than 
the purpose of bring the fugitive to justice. 


Yet another dimension is whether requesting 
country has the effective government. What is 
the level of governance exhibited by the country 
and the approval ratings of the Government by 
the civil society agencies and populace at large. 
Does the fugitives request by the Country have 
any bearing on re-election chances and 
cushioning effect on the approval ratings if 
ratings are dipped but fugitives - especially if 
he or she is a controversial figure - presence 
could enhance the approval ratings? Could the 
fugitive be used as an instrument of public 
relations or media stunt? A Matrix based on 
law and politics on this can very well be worked 
out before a fugitive is handed over to another 
country.’ Provisions of the ICCPR is yet another 
important factor that must be taken into 
account. If the requesting state has not ratified 
the ICCPR and if the provisions of the ICCPR 
had not been introduced to the municipal law of 
the requesting state, the extradition of fugitive 
may be halted as there is no guarantee that the 
fugitive would face justice in the requesting 
state.’ 


7? Douglas M. Gibler, Kirk A. Randazzo ‘Testing 
the Effects of Independent Judiciaries on the 
Likelihood of Democratic Backsliding’, 
American Journal of Political Science, Vol. 55, 
No. 3, July 2011, Pp. 696-709 

8 Ann Powers, ‘Justice Denied The Adjudication 
of Extradition Applications ‘ Texas 
International Law Journal, 2002, p.296 


The Anglo-American Lawyer Magazine - June 2022 - 26 


Emeritus Prof. David S. Bell, University of Leeds 
on the Presidential Power in Fifth Republic France 


UE 


MITTERRAND 


DAVIDO S. BELL 





The Anglo-American Lawyer Magazine - June 2022 - 27 


Emeritus Professor David S. Bell joined the 
University of Leeds from Sussex in 1979. He 
taught European politics and ran the MA in 
European Studies in the European School of the 
University of Sussex for four years. His research 
career has involved work on political parties in 
Spain and France and in the European 
Parliament. In addition he has carried out work 
on political leadership and on the nature of 
leadership in the western systems. His research 
interests have broadly covered political parties 
on the political extremes, the extreme left, 
western socialists and party competition. In the 
past, his work has included the European 
parties and the development of leadership 
within party systems. He has recently become 
interested in the opening field of political 
leadership, particularly, though not exclusively, 
as it pertains to party politics. He has taught 
undergraduate modules on ‘European Socialist 
Parties’, on the idea of Europe and on western 
Communist Parties. Prof Bell has also taught 
second year 'French Government’ and third year 
‘Political leadership and Political parties'. He is 
affiliated to research groups and institutions in 
leadership, political parties and institutions. 


The AAL Magazine: Professor David Bell, we 
are pleased and honored by your consent to have 
your book featured in our Magazine. You have 
had a distinguished academic career since 1979 
have taught political science. You have 
specialized in political and government 
especially in France, Spain and on European 
Parliament. We are particularly pleased to note 
your contribution to the study of the French 
Republic which has had many parallels in Sri 
Lanka. There have been deep political and legal 
battles between the Office of the Executive 
President and the Legislature. Sri Lanka has 
been plagued by the politics revolving around 
the Office of the Executive President — since 
1978 when it was adopted - as it was modeled 
and influenced along lines of the Constitution of 
France, U.S and British Westminster style 
governance. We call it in Sri Lanka a hybrid 
system of government. Your book titled 
Presidential Power in Fifth Republic of France 


published by Berg Publishers and the biography 
of Francoise Mitterrand A Political Biography 
published by Polity Press are fitting 
contribution to the debate which engulfed for 
four decades in Sri Lanka. Let me first ask how 
do you compare power dynamics of the Office of 
the President of France and the Office of the 
President of the U.S. or U.K., 


Prof. Bell: It may be worth stating at the outset 
that the Fifth Republic Presidency is a political 
and not a legal creation. In other words the 
framework in which the presidency works is 
political and not a legal one. In fine, the Fifth 
Republic Presidents have a political status 
wholly at odds with its Constitutional stature. 
In the 1958 Constitution the Presidency is a 
recognisable Republican one: it is a minimal and 
modest institution without the monarchical 
presence subsequently established. Fifth 
Republic Hence, perhaps, Clemenceau’s dictum 
that the Presidency was useless and his 
injunction that you should always vote for the 
most stupid candidate. Presidents in the 
Constitution are more akin to Calvin Coolidge 
than they are like FDR. In the French 
Republican tradition the imperative was to 
avoid the establishment of a Napoleon III 
autocracy thus presidential powers were very 
limited and circumscribed: moreover it is clear 
that the framers of the Fifth Republic 
Constitution shared this view. There was a 
suspicion of de Gaulle's political motives at the 
end of the Fourth Republic. In general terms the 
Constitution depicts a President more like that 
of Italy, Austria, Portugal, Germany, Ireland or 
the Third and Fourth French Republics: more or 
less a constitutional monarch with the power 
only to advise to encourage and to warn. Of 
course there are political circumstances in 
which they do play a significant role. French 
Third and Fourth Republic Presidents were 
expected to ensure the regular and efficient 
running of institutions and such powers as they 
have are to enable them (with agreement) to 
restore a function. For example, in the 1950s 
when they tried to find government majorities 
in fractured and fractious parliaments. As to the 
Fifth Republic, returning to the strictly legal, 
the executive presidency is explicitly ruled out 
by the Constitution. Article 5 describes the 
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President as an ‘arbitrator, that is as the umpire 
or referee of the political game not as the captain 
of one of the teams. However, nowadays public 
expectation is that the President is the 
executive’ head and the charging bull elephant 
of public opinion goes straight through the 
cobweb of legal strictures. Constitutionally not 
good but that is how it is in political terms. 


If there is a case for ‘charisma’ it may be de 
Gaulle’s stature but the Founding of the Fifth 
Republic was more of a political than 
personality matter. In the fraught political 
situation of 1958 de Gaulle had public support 
in the crisis and de Gaulle was the dominating 
figure. Political power resided where de Gaulle 
resided: in the presidency. There was a military 
coup, war in Algeria, and the legitimacy of the 
Fourth Republic had failed. At that time the 
political elite found that the levers of power did 
not work and only de Gaulle could exercise 
authority and bring the institutions of the state 
under command. De Gaulle, and hence the 
presidency, were the focus of politics and the 
presidency has remained the focus of political 
attention and ambition. What distinguishes the 
Fifth Republic has been the existence of stable 
and coherent majorities that support the 
government over the span of the legislature. 
These majorities, alternate left and right and 
currently centre, have usually been supporting 
the president but not invariably so. To return to 
the point, ‘charisma’ (however understood) is 
not the source or the origin of presidential 
power. If ‘charisma’ is taken to be a flamboyant 
or exceptional personality, then the Presidents 
do not seem to fit this pattern. De Gaulle, 
perhaps does, and the General's tenure of the 
presidency might give that impression but 
others, notably presidents Pompidou, Giscard 
and Chirac do not deserve this label of 
‘charisma’. Other politicians have nearly been 
elected and to deserve being described as 
‘charismatic’. Political power does not come 
from highly memorable and striking personality 
but from the political arts of putting together a 
winning coalition, voted into office by the 
public. Before President Macron these were left 
or right majorities and currently they are 
centrists. President Macron is in a different 
position as he was the ‘none of the above’ 


candidate in the presidential elections. Macron 
was elected in a rejection of both the National 
Front's Marine Le Pen on the one side and 
former Prime Minister Francois Fillon (accused 
of egregious corruption) on the other. What 
followed that was an unexpectedly big vote for 
Macron's party in the subsequent parliamentary 
general elections. Voters evidently thought that 
the president, having just been elected, should 
be given the means to govern. Currently the 
situation resembles the ‘polarised pluralism’ of 
France (or Italy) in the 1950s in which the 
extreme left and extreme right were kept out, a 
political stasis that had its own problems. 


Prof. Bell: In the Third, Fourth and Fifth 
Republics the position of the President was 
broadly similar. In the Fifth Republic 
Presidential power is possible only when the 
president has the support of the National 
Assembly - parliament — but if the president 
loses that support the Constitution operates as 
initially written and it becomes Prime 
Ministerial with the presidency reduced to its 
modest dimensions unable to exercise authority. 
These are the intervals in the executive 
presidency commonly called ‘cohabitation’ (not a 
legal term) when a President of the left faces a 
majority of the right (1986-88 and 1993-95) or a 
president of the right faces a majority of the left 
(1988-2002). This has happened twice and was 
not a feature of previous Republics. 

At the beginning of the Third Republic when it 
might have become a monarchical system 
President, Marshal Mac-Mahon (not the most 
astute of political leaders) was occupying the 
Elysée interim in the expectation of a 
restoration of the monarchy. In 1876 the general 
election called by Mac-Mahon returned a big 
Republican majority, anathema to this devout 
monarchist. Various attempts to find a 
monarchist Premier was rejected by the 
Republicans and the Republican leader 
Gambetta declared that the President should 
give in or get out. Faced with this Republican 
intransigence the President, unable to prevail, 
resigned in 1879. In 1924 again under the Third 
Republic, President Millerand faced by a victory 
of the left, tried to impose a conservative 
Premier (Francois Marsal) but faced the 
rejection of this nominee by the Assembly. This 
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was the ‘strike of Prime Ministers’ - with the 
Assembly majority demanding that the 
President take Edouard Herriot who was their 
choice for Prime Minister. Because there was a 
united majority and nobody else was acceptable 
there was a constitutional crisis. President 
Millerand, confronted with this impasse, 
resigned: Constitutionally no other route was 
possible other than accepting a left wing 
Premier. Other resignations included that of 
President Grévy, who resigned in the aftermath 
of a sale of honours scandal and President 
Casimir-Perier resigned after six months 
complaining that he had been completely . 
ignored by the government ministers. 


Fifth Republic presidents have been more 
prudent and, faced with this dilemma; have 
nominated the choice of the Assembly majority 
(1986-88 Jacques Chirac, 1993-1995, Edouard 
Balladur and 1998-2002 Lionel Jospin). 
Although the President nominates Prime 
Ministers, the Constitution does not empower 
the President to dismiss a Prime Minister. 
President Pompidou dismissed Prime Minister 
Chaban Delmas in 1972 shortly after the Premier 
had been given a vote of confidence by the 
Assembly. This high handed sacking was 
possible only because the Assembly would have 
removed Chaban Delmas if it had been asked to 
do so by the President. It was a brutal 
demonstration of where the political power lay. 
Other Prime Ministers who (like Chaban 
Delmas) got too popular and rivalled the 
President have included Michel Rocard in 
199land Edouard Philippe in 2020. However, 
keep in mind that this is politics and the focus 
of political competition in the Fifth Republic is 
the presidency. No political Premier has seen 
the post of Prime Minister as their summit even 
though, in ‘cohabitation’ a Prime Minister holds 
all the power. Under the Constitution of the 
Fifth Republic foreign, policy, defence, fiscal 
policy and so on are under government direction 
and not the presidents’. Nuclear forces are under 
the president but this disposition is not in the 
Constitution and could be revoked by the 
National Assembly. But public opinion does not 
want to see the president (who is, after all, the 
representative of the nation) humiliated. During 
‘cohabitations’ voters approved of co-operation 


and punished squabbling at the top of the state. 
This was a curious ‘Mexican standoff’, in which 
whoever shoots first loses. ‘Cohabitation’ sets up a 
tortured situation in which presidential 
authority is ostensibly maintained but there are 
attacks and the undermining of the rival Premier 
and President but done indirectly and by allies 
who are proxies. When President Chirac was 
accused when Mayor of using the funds of the 
Paris City Hall to employ political party 
administrators .These party workers were put 
on the City payroll and became the subject of a 
law and ultimately a conviction for abuse of 
public office and for misuse of City funds. 
When this came to light during ‘cohabitation’ 
with Prime Minister Jospin, allies of the 
President asserted that the Premier had been the 
beneficiary of a supported employment (in fact a 
sabbatical from the civil service). 


The AAL Magazine: What sort of defections, if 
there has been any in the past, has been 
engineered by the President himself so that 
Prime Minister can be weakened or isolated 
politically? 


Prof. Bell: 'Defections' in the Fifth Republic are 
unusual and not part of mainstream politics. In 
the Third and Fourth Republics in which there 
were many small parties with poor discipline, 
switching positions or ‘crossing the floor’ in 
the UK terminology and persuading 
parliamentarians to support governments was 
an intricate business and demanded a good deal 
of intervention from presidents to ensure 
stability or, as often as not, to avoid chaos in 
parliament. In the first ‘cohabitation’ President 
Mitterrand and Premier Chirac both went to the 
summit conference in Japan but the President 
had precedence diplomatically. President 
Mitterrand was able to delay and made the 
Premier’s aeroplane wait on the runway for the 
President’s departure. 


The AAL Magazine: How is the President 
removed and what mechanisms are there for the 
Legislature to remove the President from power? 
Does it have to be through a process of 
impeachment? If so how is it done? Does the 
Constitutional Court have a role to play in the 
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investigation of any felonies committed by the 
President? 


Prof. Bell: Although the Constitutional Council 
has steadily expanded its remit t is difficult to 
say that the Constitutional Council is a 
Supreme Court in the American sense. It can 
declare those laws which are referred to it be 
unconstitutional before they are formally 
become laws and (since 2010) it can rule on 
whether laws as applied in particular instances 
conform to the Constitution and to the 
‘Declaration of the Rights of Man’ (and the 
preamble of the Fourth Republic). . But its nine 
members (plus former Presidents who can sit if 
they so wish) members are not lawyers and are 
political appointments. Perhaps the most 
egregious example is de Gaulle's referendum of 
October 1962 1962 installing the direct election 
of the president {before then the president was 
elected by Electoral College}. Prevailing opinion 
has it that the President had no power to change 
the Constitution by referendum but the 
Constitutional Council declared that, voters 
having decided the issue, it would not comment. 
These appointments by the President and 
National Assembly are not synchronized with 
general elections and usually become important 
when the majority changes. Thus the 
Constitutional Council can contest laws passed 
by a political opponent and has done so -· highly 
political but it has also extended its remit since 
its formation. 


The AAL Magazine: Have there ever been any 
attempts to impeach the President of France by 
the legislators. Can you cite some examples? 


Prof. Bell: One of the odd features of the Fifth 
Republic is in line of descent from the Third 
Republic's Basic Law and that was designed for 
the (expected) restoration of a Constitutional 
monarch who would not be the prime mover in 
politics. In particular this is the position of the 
president as chair of the Cabinet {‘Council of 
Ministers} and it is very odd to have the leader 
of the Opposition chairing the Cabinet. During 
‘cohabitation’ a president can make clear their 
disagreement with this or that policy and this 
can be politically effective. In main part, 
however, the Cabinet in ‘cohabitation’ exists to 


register decisions. In the First World War 
Prime Minister Clemenceau despised President 
Poincare and therefore the government met 
before Cabinet meetings and simply went to the 
Presidency to announce what had been decided. 
Presidents Poincaré and Mitterrand were told 
very little and were ‘out of the loop’. All the 
same, in 1986 (the first ‘cohabitation') President 
Mitterrand had established alternative sources 
of information and was not completely in the 
dark. Because the President was not, in the 
Constitution, envisaged as a political actor there 
is no mechanism for bringing the President to 
account. Under the Constitution, a Fifth 
Republic President is not responsible to any 
other institution. By contrast, and in keeping 
with the Prime Ministerial reading of the 
Constitution, the government and Premier are 
accountable to the Assembly. It does not seem 
that a President in office can be brought to trial 
for actions as President or for actions prior to 
election as President. President Chirac was 
charged and convicted of misusing the Paris 
City Treasury after leaving office. President 
Mitterrand was, after about 1994 clearly too ill 
to hold the office responsibly but there was no 
way of removing him although President 
Deschanel resigned after severe illness in 1920. 


The AAL Magazine: Professor, as you know the 
Prime Minister sets the legislative agenda and 
ensures the implementation of laws and 
exercises regulatory power, subject to the 
sanction by the Head of State which have to be 
through ordinances and decrees deliberated 
upon in the Council of Ministers. The Prime 
Minister may, in exceptional circumstances, 
replace the President of the Republic as 
Chairman of the Council of Ministers. The 
Prime Minister is also responsible for national 
defence, even though the broad guidelines are 
often set by the President of the Republic. This 
is a clear area which conflicts are bound to erupt 
between the President and the Prime Minister. 
Can you site some of the specific issues you have 
cited in your book and how these types of 
glitches are sorted out? 


Prof. Bell: There is a problem with ordinances 
and decrees but it is more political than legal. It 
was assumed that the Presidential signature was 
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obligatory on laws once the parliamentary 
process had been completed (much like the 
Queen‘s signature in the Uk). In Belgium the 
King abdicated for a day rather than sign the 
legislation on abortion that otherwise he would 
have had to sign. More cannot be made of this 
as the obligation of the President to sign 
legislation duly passed remains. Decrees are 
different because they short circuit the 
parliamentary process (enabling speed) and 
that truncated process was the object of 
Presidential inte4rvention.In 1986 , the lefts 
President Mitterrand, faced by the conservative 
government’s Ordinances on privatisation (of 
some of de Gaulle’s post war nationalisations) 
refused to sign them. There was a political 
storm but the principal of Presidential authority 
seems to have been accepted. Politically this 
was effective but in practical terms it achieved 
nothing. That is because the Prime Minister, as 
the head of the majority in the Assembly, was 
able to get the parliament to pass the measures 
with dispatch. In the Constitution the 
President, in an objective manner, was 
responsible for the independence and 
impartiality of the judiciary. Clearly this is now 
problematic and creates a tension in the 
Constitution that was not anticipated. 


The AAL Magazine: As regards Public Finance, 
what is the influence of the President with 
regard to the allocation of funds for his own 
office? Does it not require the approval by the 
Prime Minister? If the Prime Minister from 


another political party could the Prime Minister 
undermine the Office of the President by 
slashing the financial allocations for the Office 
of the President. 


Prof. Bell: There is no provision for special 
reserved funds for the Presidency. A vindictive 
government could reduce the Elysée Palace to 
penury and, during  ‘cohabitations’ the 
President’s staff and allowances were severely 
cutback (always skirting the politically 
sensitive problem of not humiliating the 
President). 


The AAL Magazine: How do you bring in the 
Judiciary to the equation of Office of the 
President and the office of the Prime Minister? 
What influence does the President have on 
influencing the Judiciary? Could you please 
elaborate? How independent is the Judiciary of 
France. Can the elected Executive President 
influence the decisions of the Judiciary? 

Prof. Bell: There are civil and administrative 
courts in France and, of course there is 
European law which takes precedence over 
national law. French Republics have regarded 
the parliament as sovereign been very reluctant 
to see courts reviewing legislation and long 
regarded judicial intrusion as one function not 
appropriate for unelected judges . 
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SPECIAL MESSAGE TO THE PRESIDENT 
OF THE UNITED STATES OF AMERICA JOE BIDEN 
Dear Mr. President, 


The invention of hypersonic missiles by the perceived enemies of the United States would be a huge national security 
concern. The speed with which they are delivered will wreak havoc resulting in breaking the constitutional order of the 
United States which it had cherished for two centuries. The attack on the US. satellite communication facilities in space 
could be the first strike option against the U.S. It could cut off the President of the LS from the Nation, from the Military 
Commanders and the civil government as a result you will not be able to communicate with L.S allies in Europe/ NATO, 
Israel, Japan, India, Australia, New Zealand, and elsewhere. Your position as Commander-In-Chief of the U.S forces would be 
meaningless if you are unable to communicate with the Nation. The key allies of the U.S., would lose confidence in your ability 
to wage a coordinated battle against the perceived enemies. The authoritarian regimes in the world would feel triumphant 
and forge new strategic alliances. 


We, The Anglo-American lawyer Magazine, call upon you to immediately appoint a Presidential Commission to inquire into the 
efficacy of the U.S constitution and whether it should be suitably revised or amended to deal with the new threats, This will 
ensure that the security of the strategic allies of the U.S too is guaranteed in case such an eventuality takes place, 


God Bless America 


OVER TO YOU MR. PRESIDENT 


Editor-In-Chicf/Publisher: 

Srinath Fernando, LLM UK, 

The Anglo-American Lawyer Magazine 

No. 7/1, 4th Lane, 

Rawathawatta, Moratuwa, SRI LANKA, 
Tel: 0094 72 172 3674, 0094 11 2648272 


g1! 772806 " 548000 





